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Court of Appeals of the District of Columbia 


No. 5591. I 

i 

I 

1 

Capital Apartment Corporation, a Corporation, flaintitf 

in Error, 

I 

vs. j 

1 

John N. Vassos. ! 


1 Municipal Court of the District of Columbia!. 

i 

No. L. & T. 463,331. 

1 

I 

Capital Apartment Corporation, a Corporation, Pjaintiff, 

vs. 

John N. Vassos, Defendant. 

! 

United States of America, ! 

District of Columbia ^ ss: j 

I 

Be it remembered. That in the Municipal Court j of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-ejntitled 
cause, to-wit: j 

I 

I 

2 Complaint for Possession of Real Estate, \ 

Filed June 16,1931. j 

I 

District of Columbia, to wit: i 

I 

Margaret M. Tooniey, being first duly sworn, on oath de¬ 
poses and says that she is the secretary of the Cjapital 
Apartment Corporation, a corporation, and as such jofificer 
has authority to execute this complaint for and on behalf 
of the said Capital Apartment Corporation. That the com- 
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])Iainant. Ca]ntal Apartnioat ('’orporatioii, is entitled to pos¬ 
session of tlie ])remises known as the Delicatessen Store 
in the northeast corner of the Xew Colonial Hotel at 1156 
Fifteenth Street, Xorthwest, in the city of Washington, 
District of Columbia, and that the same is unlawfully de¬ 
tained and held without right from the complainant by the 
defendant, John X. Vassos, for that, heretofore, Maddox, 
i\farshaIL ^toss and Mallory, Incorporated, a body corpo¬ 
rate, executed, to wit, on the 29th day of October, 1926, a 
deed of trust upon the above described premises to secure 
a note for monev borrowed. That after default under the 
terms of said deed of trust the premises above mentioned 
were sold at public auction under said deed of trust, and 
after said sale tlie said premises described as Lot 76 in 
John L. Warren’s combination of Lots 17 and 75 and part 
of Alley B in Square 197, as per plat recorded in the office 
of the Surveyor for the District of Columbia in Liber 56 at 
folio 124, were conveyed by F. P. Williams and George 
IMoss, grantees and trustees named in the above mentioned 
deed of trust, to the complainant, subject to a prior deed 
of trust for $425,000.00, by deed dated the 29th day of Jan¬ 
uary, 1930, and recorded in Liber 6415, at folio 5*43 of the 
Land Records of the District of Columbia, and that 
3 complainant thereupon entered into possession of 
said premises and has been in possession thereof 
from thence hitherto. That thereupon, by virtue of the 
laws of the District of Columbia, the defendant became and 
was a tenant at will of the complainant, which said tenancy 
has been determined by the service of a thirty (30) days’ 
notice to quit. That notwithstanding the service of said 
notice, the said defendant unlawfully detains from the com¬ 
plainant possession of the said premises. 

Complainant therefore prays that a summons be issued 
commanding the defendant to appear and show cause, why 
judgment should not be given against him for the restitu¬ 
tion of the possession of premises herein described, besides 
costs, and in case of his failure to so appear, the suit will 
be proceeded with as in case of default. 

(Signed) MARGARET M. TOOMEY. 

Subscribed and sworn to before me this 15th day of June, 
A. D., 1931. 

(Signed) 

[seal.] 


V. EUGENIA THOMAS, 

Notary Ptihlic, D. C. 
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Affidavit of Defense. \ 

Filed Julv 8, 1931. I 

District of Columbia, .95: | 

I, John N. Vassos, being first duly sworn according to 
law, depose and say that T have read the complaint lor pos¬ 
session of real estate filed in the above entitled cai,ise and 
deny that plaintiff, Capital Apartment Corporatiori, is en¬ 
titled to possession of the premises known as the iDelica- 
tessen Store in the northeast corner of tl:^e New 
4 Colonial Hotel at 1156 15th Street N. W., in the city 
of Washington, District of Columbia, and dehy that 
I am unlawfully detaining and holding without rigljt from 
the complainanr/ the said property. Defendant is ^dthout. 
definite knowledge as to the deed of trust executed under 
date of October 29, 1926, by Maddox, Marshall, Moss and 
Mallory, Incorporated, upon the above described premises 
to secure a note for money borrowed, and denies tjiat the 
premises mentioned in said complaint were sold atj public 
auction. Defendant denies that the complainant Entered 
into possession of said premises and has been in possession 
thereof from thence hitherto. Defendant avers that| under 
date of February 11, 1929, he entered into a writtefi lease 
with the Colonial, Inc. of Washington; D. C., a Delaware 
corporation, for lease of the premises heretofore de$cribed 
for a period of five (5) years commencing March l| 1929; 
that he has complied with all of the terms and conditions 
of said lease and has always paid the rental due under the 
lease to the Colonial, Inc., and since the alleged forecflosure 
has continued to pay his rental to the Colonial, Inc., and 
said checks in payment of rent have been endorsed only by 
the said corporation and after the alleged foreclosdre the 
lease with its terms and conditions has been recognized and 
the rent increased in accordance with the terms of th0 lease. 
Defendant avers that the lease has been equitably assigned 
to plaintiff and denies that plaintiff is entitled to possession 
and further that plaintiff is estopped from disclaimijig the 
adoption of said lease. I 

(Signed) JOHN N. VAS$OS. 

Subscribed and sworn to before me this 8th dav oi^ Julv, 
1931. ‘ i 

(Signed) BLANCHE HEFF, 

[seal.] Notary Public, D. C» 
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5 Copy. 

Subpoena. 

In the Municipal Court of the District of Columbia, 467 C 

Street N. W. 

No. 463,331. 

The Capit.al Apt. Corp., Plaintiff, 


vs. 

John N. Vassos, Defendant. 


The President of the United States of America to Book¬ 
keeper the Colonial Hotel, 15th and M Sts. N. W.: 


You are hereby commanded to appear in this Court as 
witness for the defendant on the 8th day of July, 193-, 
forthwith and bring with you all ledger sheets or accounts 
or statements showing rent receipts from John N. Vassos 
for the year 1930. Also all records showing payments of 
salaries for January and February, 1930, and not depart 
the Court without leave. 

Witness the Honorable George C. Aukam, Presiding 
Judge of said Court, this 8th day of July, A. D. 1931. 

(Signed) BLANCHE NEFF, 

Clerk, 



Assistant Clerk. 


Let this writ issue. 

(Signed) N. CAYTON, 

Judge. 

[Endorsed:] No. 463,331. Municipal Court of the Dis¬ 
trict of Columbia, 467 C Street N. W. Cap. Apt. Corp., 
Plaintiff, vs. Vassos, Defendant. Subpoena. Washington, 
D. C., 7-8-31. Summoned as within directed: Miss Ken¬ 
nedy, Bookkeeper. E. C. Snyder, U. S. Marshal, by 
Roehrer, Deputy. 
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1 

I 

I 


6 Complainant's Prayer No. 1, with Mem0. That 

Prayer Was Overruled and Exception Altowed. 

Filed July 13,1931. j 

i 

j 

The Court, sitting as a jury, is instructed that upion con¬ 
sideration of all the evidence its findings should be j for the 
complainant. i 

Refused. Exception noted. I 

(Signed) N. CAYTO^ 

J'^dge. 

I 

Memo, from Minutes of the Finding by the Couijt for 

Defendant. j 

I 

! 

Mins. 41, P. 413, July 24, 1931. | 

Comes now the parties hereto, and thereupon thi^ cause 
being heard and submitted, the Court finds in favor! of the 
defendant for possession of the premises located 1156 
Fifteenth Street, N. W., Delicatessen Store in the north¬ 
east corner of the New Colonial Hotel, in the District of 
Columbia. Exception noted by plaintiff. 

I 

Motion for New Trial. | 

! 

Filed July 27,1931. | 

i 

Now comes the Capital Apartment Corporation, ia cor¬ 
poration, by its attorneys, Charles W. Clagett and Karl 
Kindleberger, and moves the Court for a new trial |in the 
above case and for cause says: | 

1. That the finding of fact is contrary to law. ! 

2. And for such other grounds as may be made |;o ap¬ 

pear at the hearing. i 

7 (Signed) CHARLES W. CLAGETT, I 

Toiver Building^ Washington^ D. C., | 

Telephone Na. 1188; 

(Signed) KARL KINDLEBERGER, i 
Woodward Building, Washington, D. C., i 

Attorneys for Complainant. 
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Ralph A. Cusick, Esq., attorney for John N. Vassos, de¬ 
fendant in the above-entitled case, Investment Building, 

Washington, D. C. 

Dear Sir : 

Please take notice that the above-entitled motion will be 
called to the attention of Judge Nathan Cavton on Fridav, 
July 31, 1931, at tw;?. o’clock A. M., or as soon thereafter 
as same can be heard. 

(Signed) CIIAS. W. CLAGETT, 

(Signed) KARL KIXDLEBERGER, 

Attorneys for Complainant, 

Copv received this 27th dav of Julv, 1931. 

‘(Signed) ‘ RALPH A. CUSICK, 

Attorney for Defendant. 

Memo. Overruling of Motion for New Trial. 

Mins. 61, P. 212, October 9, 1931. 

Upon consideration of the motion for a new trial filed 
herein by the plaintiff, it is ordered that said motion be, 
and the same is herebv overruled. 

Memo. Judgment for Defendant. 

Mins. 61, P. 212, October 9, 1931. 

Further, it appearing under rule of Court that judgment 
on the finding in this cause should be entered, it is so or¬ 
dered. Wherefore, it is considered that plaintiff 
8 take nothing by this action, that defendant recover 
of plaintiff the i)ossession of the premises located 
at 1156 Fifteenth Street, Northwest, Delicatessen Store, in 
the northeast corner of the New Colonial Hotel, in the 
District of Columbia. It is further considered that de¬ 
fendant go hence without day, be for nothing held and 
recover his costs of defense. 

Memo. Order Extending Time to File Bill of Exceptions. 

Mins. 61, P. 309, Nov. 13,1931. 

Upon consideration of complainant’s motion for time in 
which to submit Bill of Exceptions, it is ordered that said 
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motion be and the same is hereby granted and t[he time 
within which to submit Bill of Exceptions is heiieby ex¬ 
tended to and including November 24, 1931. 1 

Further, it is ordered that the time within whicji to file 
transcript of record, including the Bill of Exceptjions, in 
this case, with the Clerk of the Court of Appeals,| be and 
the same is hereby extended to and including Deceimber 4, 
1931. I 

I 

Memo, of Filing of Bill of Exceptions. | 

i 

Mins. 61, P. 343, Nov. 23,1931. | 

Come now the parties hereto by their respective at¬ 
torneys of record. Wherefore, the Bill of Exceptions 
taken at the trial of this cause is submitted to the Court to 
be settled. I 

I 

1 

I 

Assignment of Errors. | 

Filed October 26, 1931. I 

i 

Comes now the Capital Apartment Corporation, tfie com¬ 
plainant in the above entitled case, by its attorneys of 
record, and assigns the following as errors committed by 
the Court: I 

9 In overruling complainant's prayer for |an in¬ 

structed finding for the complainant. 

2. In entering finding and judgment for the 
(Signed) " CHAKLES W. CLA< 

(Signed) KARL KINDLEBERGER^ 

Attorneys for Complainant. 

I 

Designation of Record. \ 

I 

hailed December 23, 1931. | 

I 

Comes now the complainant, Capital Apartment Corpo¬ 
ration, by its attorneys, and requests the Clerk, in making 
up the record for the Court of Appeals, to omit therefrom, 
for the purpose of saving costs, the designation of [record 
filed October 26, 1931, and the additional designation of 
record filed November 27, 1931, and hereby designalles the 
parts of the record in the above entitled and numberdd case 

it desires to have included in the transcript of recorc^, said 

1 

I 


defendant. 

lETT 
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parts of the record bein.c: considered sufficient for the deter¬ 
mination of the questions raised on writ of error. 

1. Complaint for possession of real estate. 

2. Affidavit of defense. 

3. Subpoena duces tecum to Bookkeeper of the Colonial 
Hotel. 

4. Complainant’s' Prayer Xo. 1 with memo, that prayer 
was overruled and exception allowed. 

5. Memo, from minutes of the finding by the Court for 
defendant. 

6. Motion for new trial. 

7. !^[emo. from minutes of the overrulins: of motion for 
new trial. 

8. ^lemo. from minutes of judgment for defendant. 

10 9. Memo, from minutes of order extending time to 
file Bill of Exceptions. 

10. Memo, from minutes of the filing of Bill of Excep¬ 
tions. 

11. Assignment of error. 

12. This desio-nation. 

13. Bill of exceptions. 

(Signed) CHARLES W. CLAGETT. 

(Signed) KARL KTXDLEBERGER. 

Copv received this 22nd dav of December, 1931. 

\Signed) , RALPH A. CUSICK, 

Attorney for Defendant. 

11 Submitted November 23, 1931. 

NATHAN CAYTON, 

Judge. 

In the Municipal Court of the District of Columbia. 

L. & T. No. 463,331. 

Capital Apartment Corporation, a Corporation, 

Complainant, 

vs. 

John N. Vassos, Defendant. 

Bill of Exceptions. 

Be it remembered that the above numbered and entitled 
case came on for trial before Judge Nathan Cayton in the 
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Municipal Court of the District of Columbia on the 8th day 
of July, 1931, the complainant being represented byi Messrs. 
Charles W. Clagett and Karl Kindleberger and thei defend¬ 
ant by Mr. Ralph A. Cusick. i 

The complainant, to prov'e the issue on its part,| offered 
and introduced evidence tending to prove the fact set out in 
the complainant’s comi)laint for possession of reaji estate. 

i 

Whereupon Jefferson L. Ford, Jr., a witness proc^uced on 
behalf of the complainant, when about to testifyj to the 
execution and service of the following notice to q^iit, was 
interrupted by defendant’s attorney who admitted that said 
notice was duly executed and was served upon the idefend- 
ant on the 29tli day of April, 1931. The notice wa^ there¬ 
upon offered and aeee])ted in evidence and reads as follows: 

April 29, |1931. 

Mr. John Vassos, i 

Delicatessen Shop, | 

Colonial Hotel, 

Washington, D. C. 

^Iy Dear Sir: | 

This is to advise you that this Company desires ^oosses- 

sion of the premises which you now occupy as a tenaijlt, gen¬ 
erally called the Delicatessen Shop, in the Colonialj Hotel, 
15th and M Sti-eets, Northwest, Washington, D. C., jand to 
notify yon to vacate and remove from said premises! at the 
expiration of yoni' months tenancy next succeeding the 
present month. j 

Yours verv trulv, ] 

CAPITAL APARTIMENT CORPORATION, 
Bv T. HOWARD DUCKETT, ! 

Treasurer and Attorney, I 

I 

12 The following original deed of trust, after the 
signature of the grantor was proved, was qffered 
and accepted in evidence: j 

This deed, made this 29th day of October, A. D. 19^6, by 
and between ^^laddux, ^Marshall, Moss and Mallory, Inc., a 
corporation organized under the laws of the State ofi Dela¬ 
ware, acting herein pursuant to a resolution of its Stock¬ 
holders and its Board of Directors, party of the first! P^rt, 

2—5591a ! 
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«‘ind F. P. Willinnis and Goo. J. Moss, of the District of 
(V)hi]!il)ia, ])artios of the second part: 

Whereas, the said party of the first part is justly in¬ 
debted unto Herbert P]. Walter in the full sum of One 
Plnndi’ed and Twenty Thousand and 00/100 Dollars 
($1‘20,00{).0()), l)eing- for money loaned, for which amount 
it has executed and delivered its one certain promissory 
note of even date with these presents, numbered one of one, 
under its corporate seal, si^-ned in its corporate name by 
its President and attested by its Secretary, payable to the 
order of tlie said Herbert PI. Walter, with interest thereon 
until ])aid at tlie rate of six per centum per annum, payable 
semi-annnally: said principal sum payable $5,000.00 six 
months after date, $5,000.00 twelve months after date, 
$10,000.00 eiiihteen months after date, $10,000.00 twenty- 
four months after date, $10,000.00 thirty months after date, 
and the wliole of the unpaid balance due and payable 
tliirty-six montlis after date, with the privilege of making 
larger ])ayments in any amount at any time before 
maturitv. 

And wliereas, the party of the first part desires to secure 
the ])rom])t ])ayment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
])arties of the second part or substituted trustee, or by any 
pei'son liereby secured, on account of any litigation at law 
or in equity which may arise in respect to this trust 
13 or the property hereinafter mentioned, and of all 
money which may be advanced as provided herein, 
with interest on all such costs and advances from the date 
thereof. 

Xow, therefore, this indenture witnesseth, that the party 
of the first part, in consideration of the premises, and of 
one dollar, lawful monev of the United States of America, 
to it in hand paid by the parties of the second part, the 
receipt of whicli, before the sealing and delivery of these 
presents, is hereby acknowledged, has granted, and does 
hereby grant unto the parties of the second part, in fee 
simple, the following described land and premises, situate 
in the City of Washington, District of Columbia, known 
and distinguished as Lot numbered Seventy-six (76) in 
John L. Warren’s combination of Lots Seventeen (17) and 
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Seventy-five (75) and part of alley in Square num¬ 

bered One Hundred and Ninety-seven (197) as ^er plat 
recorded in the Office of the Survevor for the District of 

I 

Columbia in Liber 5G at folio 124; together withj all the 
improvements in anyvdse appertaining, and all thi estate, 
right, title, interest and claim, either at law or ii^ equity, 
or otherwise however, of the party of the first par|:, of, in, 
to, or out of the said land and premises. | 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared ; that is to say: In trust to permit said partj^ of the 
first part, its successors or assigns, to use and occupy the 
said described land and premises, and the rents, issfies, and 
profits thereof, to take, have, and apply to and fbr its or 
their sole use and benefit, until default be made in the pay¬ 
ment of the promissory note hereby secured or an^" instal¬ 
ment of interest thereon, when and as the same ^hall be¬ 
come due and jiayable, or any proper cost or expense in 
and about the same as hereinafter provided. I 

And u])on the full payment of all of said note, and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs. Charges, 
14 commissions, half-commissions and expenses, at any 
time before the sale hereinafter provided for to re¬ 
lease and reconvey the said described premises qnto the 
said party of the first part, its successors or assigns, at 
its or their cost. | 

And u])on this further trust, upon any default or failure 
being made in the payment of said promissory nofe or of 
any instalment of i)rincipal or interest thereon, when and 
as the same shall become due and payable, or upon | default 
being made in the payment, after demand therefor, of any 
money advanced as herein provided for, or of any proper 
cost, charge, commission, or expense in and about tfie same, 
then and at any time thereafter the said partiesj of the 
second part, the suiwivor of them, or the trustee actifig in the 
execution of this trust shall have the power and it shall be 
their oi* his dutv thereafter to sell, and in case of anv 
default of any purchaser to resell the said described land 
and premises at public auction, upon such terms a|nd con¬ 
ditions, in such parcels, at such time and place, arid after 
such previous public advertisement as the partie^ of the 
second part or the trustee acting in the execution | of this 
trust shall deem advantageous and proper; and toiconvey 
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ilio snpie in too sim])]o, upon complinnce with the terms of 
sale, to, liiul at the cost, of the purchaser, or purchasers 
thereof, who shall not be required to see to the application 
of the ])urchase money; and of the proceeds of said sale or 
sales: Firstly, to pay all proper costs, charges, and ex- 
])enses, including all fees and costs herein provided for, 
and all moneys advanced for taxes, insurance, and assess¬ 
ments, with interest thereon as provided herein, and all 
taxes, general and special, due upon said land and premises 
at time of sale, and to retain as compensation a commis¬ 
sion of five ])er centum on the amount of the said sale or 
sales: secondly, to pay whatever may then remain unpaid 
of said promissory note, whether the same shall be due or 
not, and the interest thereon to date of payment, it being 
agreed that said note shall, upon such sale being 
15 made before the maturitv of said note, be and be- 
come immediately due and payable at the election 
of the holder thereof; and, lastly, to pay the remainder of 
said ])roceeds, if any there be, to said party of the first 
part, its successors or assigns, upon the delivery and sur- 
rendei- to the purchaser, his, her or their heirs or assigns, 
of ])ossession of the premises so as aforesaid sold and 
conveyed, less the expense, if any, of obtaining possession. 

And the said party of the first part does hereby agree 
at its own cost, during all the time wherein any part of 
the matter hereby secured shall be unsettled or unpaid to 
keep the said improvements insured against loss by fire in 
the name and to the satisfaction of the parties of the second 
part, or substituted trustee, in such fire insurance com¬ 
pany or companies as the said parties of the second part 
may select, who shall apply whatever may be received 
therefrom to the payment of the matter hereby secured, 
whether due or not, unless the party entitled to receive 
shall waive the right to have the same so applied; and also 
to pay all taxes and assessments, both general and special, 
that mav be assessed against, or become due on said land 
and premises during the continuance of this trust and that 
upon any neglect or default to so insure, or to pay taxes 
and assessments, any party hereby secured may have said 
improvements insured and pay said taxes and assessments, 
and the expenses thereof shall be a charge hereby secured 
and bear interest at the rate of six per centum per annum 
from the time of such pavment. 
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And it is further agreed that if the said propeihy shall 
be advertised for sale, as herein provided, and ijot sold, 
the trustee or trustees acting shall be entitled to one-half 
the commission above provided, to be computed on the 
amount of the debt herebv secured. 

And the said party of the first part covenants thfit it will 
warrant specially the land and premises hereby 
lb conveyed, and that it will execute such fuifher as- 
sui'ances of said land as may be requisite or 
necessarv. 

In witness whereof the said party of the first part has, on 
the day and year first hereinbefore written, caus(fd these 
presents to be signed in its corporate name by II. p. Mad¬ 
dux, its President, attested by Jas. A. Moss, its Secretary, 
and its corporate seal to be hereunto affixed, and doe^ hereby 
constitute and appoint H. C. Maddux its true and lapful At¬ 
torney in fact, for it and in its name, to acknowle(llge and 
deliver these presents as its act and deed. ! 

.MADDUX, :\1ARSHALL, MOS^ and 
MALLORY, INC., | 

By H. C. MADDUX, 

President. 


Attest: 
JAS. 


[CORPORATK ijKAL.] 


A. MOSS, 

Secretary. 


United States of America, 

District of Colimhia, To ivit: | 

I, Charles 0. Kerr, a Notarv Public in and for the District 
of Columbia, do herebv certify that on this 29th !dav of 
October, 1926, H. C. Maddux, who is personally wellj known 
to me as the person named as Attorney in fact in tl|e fore¬ 
going and annexed deed dated October 29, 1926, to adaiowl- 
edge same, personally appeared before me in said pistrict, 
and as Attorney in fact as aforesaid, and by virtu^ of the 
authority vested in him by said Deed, acknowledi^’ed the 
same to be the act and deed of Maddux, Marshall, ^Ijiss and 
Mallory, Inc., the grantor therein, and delivered the sjame as 
such. I 

Given under mv hand and seal this 29th dav of October, 
A. D. 1926. ^ ^ I 

[seal.] CHARLES 0. KERR, | 

Notary Public, D. C. 
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Keveived for record ou the 3 day of Xov., A. D. 1926, at 
2:59 o’clock P. !M., and recorded in Liber Xo. 5869, at Folio 
282, one of the Land Records for the District of Columbia, 
and (‘xainined by Arthur (J. Froe, L’ecoi'der. 

17 'riio rollowiiiii' orii^inal de(‘(l, aftcu- th(‘ siii'ualures 
of the li’rantors had been proven, was offered and ac¬ 
cepted in evidence: 

This deed, made this twentv-ninth dav of Januarv, A. D. 
1930, ])y and between F. P. Williams and Geo. J. Moss, as 
Trustees, parties of the first part, and the Cai)ital Apart¬ 
ment Corporation, a corporation ori>'anized under the laws 
of ihc' State of Mfiryland, pai’ty of tlie seeond part : 

Wliereas. ^laddux, Marshall, ^loss and Mallory, Inc., 
lieretofore made and executed a certain Deed of Trust, bear- 
iim* date on tlie 29th dav of October, 1926, and thereby con- 
veyed the hereinafter described land and premises and ap- 
l)urtenances unto F. P. AVilliams and Geo. J. Moss in trust 
to secure the ])ayment of a certain debt therein fully set 
forth; and upon default in the payment thereof to sell the 
said land and ])remises and ap])urtenancs at public auction, 
and out of the proceeds to pay the said debt; and to convey 
the said land and premises and appurtenances unto the pur¬ 
chaser thereof: all of which will more fully and at large 
appear ui)on reference to said Deed of Trust, duly recorded 
in Liber number 5869 at folio 282 one of the Land Records 
for the District of Columbia. 

And whereas, default liat'c been made in the payment of 
said debt, the parties of the first part, in execution of the 
trust declared in said Deed and by direction of the party 
thereby secured, after previous public advertisement 
thereof for ten days in The Washington Herald proceeded 
to make sale of said land and premises and appurtenances; 
and on the 27th day of January 1930, at the time and place 
advertised, did sell the same at public auction unto the Capi¬ 
tal Apartment Corporation who as the highest and best 
bidder therefor, became the purchaser thereof at and for 
the sum of Seventy-five Thousand Dollars ($75,000.00); 
subject to a firk trust for Four Hundred and Twenty-five 
Thousand Dollars ($425,000.00). 

18 Xow, therefore, this deed witnesseth, that the 
parties of the first part, as trustees, as aforesaid, in 
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consideration of the premises, and of the purchajfe money 
aforesaid to them paid by the party of the second part, in 
lawful money, the receipt of which, before the sealing and 
delivery of these presents, is hereby acknowledi^ed, have 
granted, and by these presents do grant unto the party of 
the second part, its successors and assigns forevei, the fol¬ 
lowing-described land and premises, situate, lyin^ and be¬ 
ing in the City of Washington, District of Columbia, and 
known and distinguished as Lot Numbered Seventy-six (76) 
in John L. Warren’s combination of Lots Seventleen (17) 
and Seventy-five (75) and part of alley ^‘B”, in Squiare num¬ 
bered One Hundred and Ninety-seven (197), as jper plat 
recorded in the Office of the Surveyor for the D:^strict of 
Columbia in Liber 56 at folio 124, together witl:^ the im¬ 
provements, ways, easements, rights, privileges, and ap¬ 
purtenances to the same belonging, or in any wisp apper¬ 
taining, and all the right, title, interest and estate, legal, 
equitable and otherwise, of the said parties of the ^rst part 
trustees as aforesaid, in and to the same. I 

In testimony whereof the parties of the first partj as trus¬ 
tees as aforesaid, have hereunto set their hands hnd seals 
on the dav and vear first above written. j 

F. P. WILLIAMS, (seal.] 

Trustee, 

GEO. J. MOSS, (seal.] 

Trustee. 

j 

Signed, sealed, and delivered in the presence of— 

V. E. THOMAS, 

For Both. I 


United States of Ameuica, ! 

District of Columbia, To u'it: j 

I, V. Eugenia Thomas, a Notary Public in and for|the Dis¬ 
trict of Columbia, do herebv cert if v that F. P. Williiams and 
Geo. J. ^loss, parties to a certain Deed, beaijing dale 
19 on the 29th day of January, 1930, and hereto an¬ 
nexed, personally appeared before me in s^id Dis¬ 
trict the said F. P. Williams and Geo. J. Moss bding per¬ 
sonally well known to me as the persons who execrated the 
said Deed, and acknowledged the same to be theirj act and 
deed. i 
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(Tivoii under inv hand and seal this 30th dav of January, 
1930. 

[NOTARIAL SEAL.] V. EUGENIA THO.MAS, 

Notar/j Public, I). C. 

Received for Record on tlu' 31 day of Jan. A. D. 1930 at 
1:33 o'clock P. M. and recorded in Liber 6415 at folio 543 
one of the Land Records for the District of Columbia, and 
examined by Arthur G. Froe, Recorder. 

Jefferson L. Ford, Jr., further testified in substance that 
he was the manager of the Colonial Hotel before its pur¬ 
chase by the complaint. That he was employed l)y the com- 
])lainant as directing manager of the hotel after the hotel 
was purchased by it and has managed the hotel up to the 
present time; that he managed the hotel, collected the 
money due it, including the rent from the defendant, Vas- 
sos, de})osited the money in bank and paid the bills. That 
as a matter of fact he has managed the hotel during tlie en¬ 
tire time the defendant, Vassos, has been in possession of 
the premises in litigation. 

On cross-examination, witness testified that he was in full 
charge and directing manager of the Colonial Hotel before 
and aftei- the alleged foreclosure sale and had full authority 
with res])ect to all matters relating thereto, including rent¬ 
als and leases, and that the plaintiff's only reiiuirement of 

him was to remit monev. Ho further testified that he is the 

* 

same person who signed the lease under which the defend¬ 
ant, Vassos, went into possession. Witness testified that 
defendant, Vassos, dealt with him with respect to the rental 
and stated, that Vassos had placed some improve- 
20 ments on the premises which he leased. Witness fur¬ 
ther testified that he had charge of the bank accounts 
of the plaintiff and of the former owner; that he was au¬ 
thorized by the plaintiff to make deposits and withdrawals, 
and identified checks given by Vassos; that he did not ad¬ 
vise Vassos as to the alleged foreclosure and admitted that 
on March 1, 1930, Vassos went to him and asked when the 
rent would be increased under the lease; that he told him he 
would look it up, and Vassos paid the old amount, and 
several days later witness told Vassos that the increased 
amount was ninety dollars and Vassos gave a check for the 
difference. Witness was asked bv counsel for defendant if 

I •' 

he advised Vassos that he (Vassos) had no lease after the 
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foreclosure, to which witness answered, “no”. Thereupon 
witness stated, ‘‘Vassos thoug’ht he had a lease bu|t I knew 
he did not and I did not tell him otherwise”. Tliep counsel 
for defendant asked witness if he g*ave the impression to 
Vassos that he had a lease, to which witness replied, ‘‘yes”. 
Counsel for defendant then asked witness if he had advised 
Vassos that he had no lease and he said, “no”. jAVitness 
further testified that defendant, Vassos, was and ip a good 
tenant and did and is living up to the conditions of the lease. 

Wheren])on F. P. Williams, a witness produced c^n behalf 
of the com])lainant, testified that he was familiar j^vith the 
handwriting of the grantors of the above described! deed of 
trust and deed; that he has seen them write and thatj the sig¬ 
natures of II. C. Aladdux, ])resident, and James Aloss, 
secretary, affixed to said deed of trust, are their true and 
genuine signatures and that the signatures of F. P. Wil¬ 
liams (witness) and Geo. J. AIoss, affixed to said d^ed, are 
their true and genuine signatures; that from the tinte of the 
purchase of the Colonial Hotel by the complainant| he was 
the president of the complainant cor})oration and ^iince its 
purchase by the Ca])ital Apartment Corpbration, 
21 Aladdux, Alarshall, AIoss and Mallory, Inc., jias had 
no interest in it. j 

On cross-examination witness testified that he executed 
the trustee’s deed upon request; that “Aladdux, Marshall, 
Moss and Alallory, Inc., were supposed to own hot(^l prop¬ 
erty but which corporation owned it I do not know”; that 
he was employed by Aladdux, Marshall, AIoss and Alallory, 
Inc., at the time of the execution of the deed of truit; that 
he was trustee under the deed of trust; that he does not 
recall the details of the foreclosure sale but remembers 
being asked to sign the trustee’s deed, although he does 
not recall ])y whom, nor does he remember where tlje fore¬ 
closure sale took place, but believes it was in auctioneer’s 
office; that he does not remember the price the pifoperty 
brought at the sale and he did not receive any comitiission 
as trustee. AVitness answered in response to quesHon of 
counsel as to whether there were any records to shpw the 
transaction that there are, but he did not bring t^lem to 
Court, whereupon counsel for defendant asked witiiess to 
obtain the records and bring them and witness answered 
that it would not be possible for him to obtain such records. 
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Wlierenpoii the coniplainant rested. 

The defendant, to prove the issues on his part, offered 
and introduced the following’ evidence: 


Whereupon John N. Vassos, the defendant, testified in 
substance as follows: 

That he leased the delicatessen store located in the Co¬ 
lonial Hotel, under the following lease which was offered 
and accepted in evidence: 


Lease. 


This Lease made this 11th day of February, A. D. 1929, 
in duplicate, by and between The C'olonial, Inc., ot \\ash- 
ington, 1). C. a Delaware Corporation, hereinafter called 
the Lessor, and John Vassos, hereinafter called the 


Lessee: 

22 Witnesseth: That for and in consideration of the 

I'ent hereinafter reserved and the covenants herein 
contained, the Lessor does hereby rent, let and demise unto 
the Lessee the pi’emises situated at the southwest corner 
of Fifteenth and M Streets, Northwest, in the northeast 
corner of the Colonial Hotel and more fully described as 
extending appi'oxiniately twenty-seven feet six inches west 
along M Street from the building line at Fifteenth Street, 
and extending approximately seventeen feet nine inches 
south on Fifteeiith Street, these dimenfions being inside 
measurements of store, for the term and period of five 
(o) years commencing March 1, 1929, at the following 
rental: 

Nine Hundred Dollars ($900.00) for the first year. 

One Thousand and Fighty Dollars ($1,080.00) for the 
second rear. 


Twelve Hundred Dollars ($1,200.00) for the third year, 
Thirteen Hundred aiul Twenty Dollars ($1320.00) for 
the fourth year. 

Fit teem Hundred Dollars ($1,500.00) for the fifth year, 
said rental to l)e ])aid in monthly installments, in advance, 
equal to one-twelfth of the current yearly rental, said 
rental to be paid on the first day of each and every month 
during the term of this lease at the office of the Lessor 
in the Colonial Hotel, Fifteenth and M Streets, Northwest, 
Washington, D. C. 
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It is understood and agreed that the preniisds hereby 
leased is to be used as a delicatessen and tor thaf| purpose 
only, and the Lessee hereby covenants to serv^ no hot 
foods, except hot beverages, for consumption on the prem¬ 
ises, and does hereby covenant that he ^vill concjUict said 
business in such a way that it would not competje with a 
restaurant ])usiness, it being the intention of th^ parties 
that the Lessee shall be permitted to serve sandwiclies (both 
hot and cold), pies and beverages on the ])renhses, but 
shall not otherwise offer food for consumption; on said 


2:1 


premises. | 

It is further understood and agreed that tl^e Lessor 
is not to be called upon to furnish gas or electricity 
for the ])remises hereby leased during the tern-^ of this 
lease, and that the Lessee will make the necessary jdeposits 
with the electric light and gas companies to securq service. 


The Lessor shall furnish heat and cold water to iij reason¬ 
able extent during the term of the lease. | 

It is further understood and agreed that the Lessee will 
not make any structural changes or alterations in the prem¬ 
ises hereby let without the written consent of thef Lessor 
in writing first had and obtained. j 

The Lessee agrees that he will not, during thciterm of 
this lease, sublet or assign the premises hereby ^^emised, 
or any part thereof, without the consent in writino; of the 
Lessor. I 

The Lessor agrees that it will not lease any other store 


in the building in which the demised premises are located, 
during the term of this lease, for the purpose of (Conduct¬ 
ing a delicatessen or light lunch business; but Inothing 
herein contained shall be construed in any way So as to 
prevent the Lessor itself, or its assigns, from operating 
any business whatsoever in the building in which |the de¬ 
mised premises are located. 1 

The Lessee agrees that, in the event the Lessor or its 
assigns decided to construct stores on the ground ifloor of 
the building in which the demised premises arc located, 
the Lessor shall have permission so to do and perinission 
is hereby granted the Lessor to make any and all exterior 
repairs and improvements to the building deemed desir¬ 
able by the Lessor, including any and all exterior irepairs 
and improvements to the premises hereby demisedj. 


I 


I 
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To this end the Lessor shall have i)ennissioii, but with¬ 
out expense to the Lessee, to make new opening’s and close 
o])enings now existing in the demised premises. 

24 It is further understood and agreed that the 
Lessee will hang no signs on the exterior of the 

building without thb consent in writing of the Lessor, and 
that all signs on the windows and entrance of the premises 
shall be subject to the approval of the Lessor. 

The Lessee further covenants and agrees to surrender 
said leased ])remisbs at the expiration of this lease in like 
good order in which they are received, ordinary wear and 
tear and damage by fire and the elements. Act of God, or 
any unforeseen and unavoidable accident due to no fault 
of the Lessee excepted. 

It is further understood and agreed that the Lessor as¬ 
sumes no liability or responsibility whatever in respect of 
the conduct and operation of the business to be conducted 
on said leased premises by the Lessee, nor for any acci¬ 
dent or injury happening or occur-ing in, about or upon 
the said demised premises. 

It is further understood and agreed that all goods and 
personal property of every kind in and upon said leased 
premises shall be at the sole risk of the Lessee, or those 
claiming by, under or through him, and the parties hereto 
do both agree that the Lessor, or its agents, shall have 
access to said preinises at any and all reasonable times for 
the purpose of protecting said premises against fire or for 
the purpose of inspecting the same. 

It is further agreed that if, during the term hereof, the 
existing improvements upon said premises shall be in¬ 
jured by fire or unavoidable casualty, the same shall be re¬ 
paired by the Lessor with all reasonable diligence, but in 
the event that said existing improvements shall be so badly 
damaged that, with due diligence on the part of the Lessor, 
they cannot be repaired so as to be fit for continued oc¬ 
cupancy and the conduct of business therein by the Lessee, 
the rent of said premises shall cease from the date of such 
injury until the premises shall have been so repaired 

25 and restored, but should such damage bv fire or un- 
avoidable casualtv be so great that the existing im- 

provements on the premises in which the above demised 
premises are located cannot be and are not restored within 
ninety (90) days from the date of such injury, the tenacy 
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hereby provided for may be terminated and the liability of 
both parties hereto shall fully cease and determine upon 
written notice in that behalf from either party to tlie other; 
in which case said Lessee shall pay the agreed rehtal until 
the date of such injury; but in neither of the cerfain con¬ 
tingencies ill this paragraph mentioned shall therb be any 
liability on the part of the Lessor to the Lessee cjovering, 
or in respect of, any period during which the oc<?upation 
of said premises bv the Lessee because of the matters here- 
inabove stated may not be possible. I 

The Lessee further covenants and agrees that ifi any de¬ 
fault be made in the payment of any monthly installment 
of rent, or any part thereof, when and as the saipe shall 
become due and payable as aforesaid, or if the Lessee shall 
sublet or assign the premises hereby demised, or si^ny jDart 
thereof, during the term of this lease without the Iconsent 
in writing of the Lessor, or if the Lessee shall violate or 
fail to perform any other covenant or agreement! in this 
lease by said Lessee to be kept or performed, then and 
upon the happening of any of said events the Lessor, its 
successors or assigns, shall have the right to re-enter and 
recover possession of said premises, as provided by law, 
all formal or other demand or notice being hereby ex¬ 
pressly waived. I 

Tt is also agreed that no waiver of any breach ox viola¬ 
tion of anv covenant herein contained shall be construed 

♦ I 

as a waiver of sucli covenant or any subsequent jbreach 
thereof and that, if under the provisions of this ledse, de¬ 
fault be made and a compromise or settlement shall be 
made thereupon, it shall not constitute a waiver of such 
covenant or any other covenant herein contaiijied. 

26 If, before the expiration of the term hereby de¬ 
mised, the Lessor shall recover possession jof the 
premises under the terms of this Agreement because iof any 
breach of the terms hereof or other wrongful act !of the 
said Lessee, the said Lessee shall, notwithstanding such 
loss of possession, remain liable for the rent up to the end 
of the term hereby demised, but shall be entitled to have 
credit against such liabilitv rent to the amount of such 
liability received by the said Lessor from said demised 
premises between the time of said default and the Expira¬ 
tion of the term hereby demised, or said Lessor shalj have 
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tho mid o])tion to declare this lease terminated by 

said l)r(‘ach or \vroiii>'fiil act of the Lessee. 

Tli(‘ r^(*sse(‘ aii’rees that, in the event this lease is recorded 
and tiu* Lessor or its assigms desires to replace the mort- 
£i’a,ues or deeds of trusts now on said premises, or to place 
new and/or additional trusts on the building, he will cause 
this lease to be released of record in order that the new 
mortgages may be recorded, and after the same have been 
so recorded the Lessee shall be at liberty to again record 
this lease. If the Lessee fails to release the lease upon 
request, the Lessor is appointed attorney-in-fact for the 
Lessee to so release this instrument. 

It is mutually understood and agreed that this lease 
shall be alike binding upon the heirs, executors, adminis¬ 
trators, successors or assigns of the respective parties 
hereto. 

In witness whereof the Lessor herein has, on the day 
and year first hereinbefore written, caused these presents 
to he signed by its corporate name by Jefferson L. Ford, 

Jr., its President, attested by-, it- Secretary, and 

its cor])orat(‘ seal hereto affixed, and has constituted and 
a})|)oint(Ml, autliorized and empowered Jefferson L. Ford, 
its Attornev-in-Fact, for it and in the name of the said 
L(‘ssor to acknowledge and deliver the foregoing lease as 
its act and deed, and the Lessee hereto has, on the 
27 day and year first hereinbefore written, signed and 
sealed these presents. 

f('()T:i>oirATK SEAL.] THE (COLONIAL, INC., 

of WasJfiur/fov, I). C., 

By JEFFERSON L. FORD, Jr., 

President, 

JOHN VASSOS. 

Witness: 

B. A. GAINES. 

Attest: 


Secretary. 


District of Columbia, ss: 

I Paul Alvev, a Notarv Public in and for the District 
of Columbia, do hertffiy certify that Jefferson L. Ford, Jr., 
personally well known to me to be the person named as 


JOHN N. VASSOS. 26 

Attorney in Fact for The Colonial, Inc., of Was|iington, 
D. a corporation, Lessor in the annexed lease Ibearing 
(late on the 11th day of February, 1929, personally ap¬ 
peared before me in said District, and as Attorney-jin-Fact, 
as aforesaid, and by virtue of the authority vested| in him 
])v said L(‘ase, did acknowleda’e the same to be the!act and 

* '' I 

deed of The Colonial, Inc., of Washington, D. C.l Lessor 
therein. j 

Given under my hand and official seal this 11thI day of 
February, 1929. ! 

[XOTAKIAL SEAL. 1 PAUL ALVE^, 

t^otary Public^ p. C. 

1 

District of Columbia, ss: i 

I 

I, Paul Alvey, a Notary Public in and for the Disjtrict of 
Columbia, do hereby certify that John Vassos, peiisonally 
well known to me to be the person named as Lessed in the 
annexed lease bearing date on the 11th dav of Fetruarv, 
1929, personally appeared before me in said District and 
acknowledged the same to be his act and deed. j 

Given under mv hand and official seal this 11th dav of 

• 1 * 

February, 1929. | 

[notarial seal.] PAUL ALVEYj 

Notary Publicy p. C. 


28 Office of the Recorder of Deeds, District of Coljumbia. 

I 

This is to certifv that the foregoing is a true and verified 
co])y of an instrument as recorded in Liber 6343, foljo 186, 
et seep, one of the Land Records of the District of Coliimbia. 

In testimony whereof I have hereunto set my haiid and 
affixed the seal of this Office this 28th day of October,! A. D., 
1931. i 

loFFKUAL SEAL.I JEFFERSON S. COAGE,! 

Recorder of DeedSy D. C, 


Recorded July 2, 1929, at 2:05 P. M. | 

Vassos further testified in substance that from the time 
he leased the premises in litigation until the time of the 
trial he always paid his rent for said premises to Jefferson 
L. Ford, Jr., who was the directing manager of the Colonial 
Hotel before and after the alleged foreclosure. Tl^at he 


I 
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])aicl liis ront to him (Ford) after the date of the alleged 
foreelosiire in tlie same manner as before and his checks 
were made in tlie same manner as before, the endorsement 
being the same and the bank stamps the same. That no 
sale of tlie (^olonial Hotel took place in front of the prem¬ 
ises and that he was so situated that if a sale had been con¬ 
ducted in front of the premises he would have knovm it. 
That he received ho notice of the contemplated sale and 
remained undisturbed in his place of business and was not 
advised as to any new alleged ownership until on or about 
the 29th day of April, 1931, when he received a notice to 
vacate, and that was the first knowledge he had of anv al- 
leged foreclosure: that during all the time Jefferson L. 
Ford ])erf()rmed the same duties about the hotel as when 
the witness first entered under his lease. That on or about 
the first dav of March, 1930, and about the time the rent of 
the ]n‘emises in litigation was required to be increased 
under the terms of his lease, he, Vassos, paid the old amount 
of seventy-five dollars and requested Ford to advise him 
as to the amount of the increase in accordance with 
29 the lease. That Ford told him he did not recall this 
but would look it u]), and thereafter, at the expiration 
of several days, he advised Vassos that he had examined 
the lease and that under said lease Vassos was to pay ninety 
dollai’s. 4diat he, Vassos, theren])on gave Ford a check for 
the difference, which check was introduced in evidence. 
That before and after the rent was so increased he made 
some lni])rovements on the premises leased by him. 

The defendant offered the following documentarv evi- 
denc(*, which was accepted in evidence, and which was pro¬ 
duced in Court bv an official of the District National Bank 
in answer to a Subpoena Duces Tecum: 

(a) Signature cards in the District National Bank of 
AVashington, D. C., as follows: 

December 4, 1929: The Colonial, Inc., of AVashington, D. 
C., by Jefferson' L. Ford, Jr., Pres., and Lillian Baker, 
Secty-Treas. 

April 2,1930: The Colonial Hotel, Jefferson L. Ford, Jr., 
T. Howard Duckett, either to sign. 

(Not dated:) The New Colonial Hotel, by Jefferson L. 
Ford, Jr., T. Howard Duckett, either to sign. 

(b) The following ledger sheets of said bank showing: 
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I 

I 
i 

I 

First. An account therein in the name of ‘‘The (iolonial, 
Inc., Washington, D. C.”; that the last deposit w^s made 
therein on April 1st, 1930, and that the account was closed 
April 30th, 1930. 1 

30 Second. An account therein in the name of “The 
Colonial Hotel” from April 2nd, 1930, to April 8th, 
1931. I 

Third. An account therein in the name of “The New 
Colonial Hotel” from April 7th, 1931, and active to ^he date 
of the trial. ! 

The originals of the following photostat copies o^ checks 
were identified by Vassos as having been dra\\m by him and 
delivered to Ford in payment of the rent of the premises 
in question, which checks were offered and accepted! in evi¬ 
dence. I 


1 

(Following photostat copies inserted upon direcjtion of 
defendant.) 


(Here follow exhibits, side folios 31, 32, 33, and 34.) 


35 Vassos further testified that Jefferson L.j Ford, 
Jr., exclusively dealt with him and when perijiission 
was required to do anything Jefferson L. Ford, Ji:., was 
the party who gave it and had full apparent authority about 
the hotel. The defendant offered in evidence a letter from 
Ford to Vassos, dated May 25, 1931. I 

(Following photostat copy inserted upon directionl of de¬ 
fendant:) I 


36 The New Colonial Hotel, 15th and M Streets, 

Washington, D. C. i 

j 

Jeff Ford, President and Managing Director. ! 

May Twenty-fifth, 1^31. 

Mr. John Vassos, | 

Colonial Delicatessen, ; 

15th & M Streets N. W., 

Washington, D. C. I 

Deab Sm: 

Upon receipt of this letter, you will please arrange io im¬ 
mediately remove any belongings that you may have in this 
hotel, and to release the space you have been using. 1 
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In the future you will please see that none of your em¬ 
ployees enter our hotel for any reason. You will also 
please arrang'e for the removal of your own garbage and 
trash direct from vour store and refrain from using our 
hotel for any such purpose in the future. 

Verv truly vours, 

THE NEW COLONIAL HOTEL. 
JEFF FOKD, 

Manaqinq Director, 

JLF:H. 

Coffee shop and dining-room. 

Every room with bath with radio loud speaker. 

37 In answer to a subpoena duces tecum directed to 
the bookkeeper of the Colonial Hotel asking for the 
l)roduction in Court of books, records, cancelled checks, 
ledger and rent account records. Miss Kennedy of the com¬ 
plainant corporation appeared and, although not sworn as 
a witness, stated in open court that she was unable to pro¬ 
duce the books. Whereupon counsel asked if any books 
whatever had been produced, to which she replied ‘‘no’^ 
and stated that Mr. T. Howard Duckett had the records. 
Whereupon counsel for plaintiff offered to have Mr. 
Duckett appear with the records. 

Whereupon the defendant rested. 

Whereupon thfe complainant, to further sustain the is¬ 
sues on its part joined, produced in rebuttal as a \\dtness 
T. Howard Duckett, the treasurer of the Capital Ai)art- 
ment Corporation, who testified that upon this corpora¬ 
tion purchasing the premises at auction it employed Ford 
as manager; thgt Ford managed the hotel property, col¬ 
lected all money payable to the hotel and deposited the 
same in bank, rendering monthly accounts and paying over 
to it any profits whenever there were any. That he signed 
two signature cards in the District National Bank for the 
})urpose of being able to draw checks on the account of 
the hotel in the event Ford was out of town or otherwise 
unable to act. He further testified that Maddux, Marshall, 
Moss and Mallory, Inc., have no interest in the Capital 
Apartment Corporation and have had no interest in the 
Colonial Hotel since it was acquired by said corporation. 
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On cross-examiiuilion witness testified tliat Fc^rd had 
complete management of the hotel property; lhatihe did 
everything in connection with the property that required 
attention and had full authority in connection viith the 

^ I 

hotel property, and that Ford was only responsil)l(i to the 
witness for monev collected; that the monev colleclted for 
the hotel was deposited by Ford in the District \jational 
Bank and that the only requirement was that Ford i render 
monthly accounts and pay over to the corpbration 
38 any profits, whenever there were any. The jvitness 
testified that he signed two signature cards i in the 
District National Bank so as to change the accouitt. He 
further testified that he did not know what the corpbration 
paid for the property or any of the details of the iilleged 
sale, and further that Maddux, Marshall, Moss anji Mal¬ 
lory, Inc., had no interest in the Capital Apartmefit Cor¬ 
poration and had no interest in the Colonial Plot el since it 
was acquired by the corporation. The witness identified 
the account sheet of the hotel with the District National 
Bank, which account sheet was the same as before the al¬ 
leged foreclosure and a continuation of said accouiit, the 
only difference being change in signature. Witness was 
asked whether he knew where the sale was held, the afiiount 
of the purchase price or any details of the sale ahd wit¬ 
ness stated he did not know any of the details of tl^e sale 
and was unable to produce any of the ledger sheets, lor ac¬ 
counts, or statements showing rent receipts from Jqhn N. 
Vassos, for the year 1930, or records showing paymbnt of 
salaries for January and February, 1930, as commanded by 
the subpoena duces tecum issued in the cause on tljie 8th 
day of July, 1931, and which records the offered wi^tness. 
Miss Kennedy, had in open court stated were in hib pos¬ 
session. j 

I 

Whereupon complainant and defendant rested anjd the 
case was argued by counsel for both sides and the Pourt 
announced its finding in favor of the defendant. There¬ 
upon the complainant, through its attorney, immediately 
requested the Court to withhold the formal entry of its 
finding and permit him to offer a prayer for instruction, 
which request was granted by the Court. j 

Thereafter, on the 13th day of July, 1931, pursuant to 
notice upon counsel for the defendant and with thei con- 
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sent of said counsel, complainant offered the following re¬ 
quest for instruction: 

‘‘The Court, sitting as a jury, is instructed that upon 
consideration of all the evidence its finding should be for 
the complainant,” 

and the same was on the said 13th day of July, 1931, re¬ 
fused and exception noted, and thereafter the formal entry 
of its finding was made upon the minutes and subsequently 
motion for new trial filed by complainant, briefs submitted, 
and on the 9th day of October, 1931, said motion for new 
trial was overruled and judgment entered for the 

39 defendant for the possession of the premises in¬ 
volved in the proceedings, to which action of the 

Court the complainant noted its exception. 

Whereupon and in order to make the same a part of the 
record herein, which is hereby ordered, so that the com¬ 
plainant may have its case reviewed on writ of error, the 
complainant, by its attorneys, moves the Court to sign and 
seal this, its bill of exceptions, which motion is granted by 
the Court. , 

Thereupon the complainant tendered this, its bill of ex¬ 
ceptions, and requested the Court to sign and seal the same 
as containing the substance of all the evidence adduced at 
the trial and the prayer offered and rejected by the Court, 
which was accordingly done now for then, this 30th day of 
December, 1931. 

NATHAN CAYTON, [seal.] 

Judge. 

40 Filed Oct. 22, 1931, Municipal Court, District of 

Columbia. 

United States of America, .9,9.* 

The President of the United States to the Honorable 
Nathan Cay ton. Judge of the Municipal Court of the 
District of Columbia, Greeting: 

Because in tlie record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Capital Apartment 
Corporation, Plaintiff, and John N. Vassos, Defendant, 
L. & T. No. 463,331, a manifest error hath happened, to the 



1 

i 
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1 

i 

great damage of the said Plaintiff, as by its complaint ap¬ 
pears. We being willing that error, if any hath beeii, should 
be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you,;if judg¬ 
ment be therein given, that then, under your seal, distinctly 
and openly you send the record and proceedings aforesaid, 
wuth all things concerning the same, to the Cour^ of Ap¬ 
peals of the District of Columbia, together with t^iis writ, 
so that you have the same in the said Court of Api)eals, at 
Washington, within 20 days from the settling of the bill of 
exceptions, or within such additional time after thq expira¬ 
tion of the 20 days as the court below or a judge thereof for 
sufficient cause shall allow; that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what 
of right and according to the laws and customsj of the 
United States should be done. j 

Witness the Honorable George E. Martin, Chief i Justice 
of the said Court of Appeals, the 22nd day of October, in 
the year of our Lord one thousand nine hundred and thirty- 
one. I 

[Seal Court of Appeals, District of Columbia.]! 

HENRY W. HODGES, j 
Clerh of the Court of Appeals 

of the District of Coluinhia. 

\ 

i 

Allowed by j 

D. LAWRENCE GRONER, 1 

Associate Justice of the Court of i 

Appeals of the District of Columbia)^ 

I 

41 Municipal Court of the District of Columbia.! 

United States of America, j 

District of Columbia, ss: ; 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages!, num¬ 
bered from 1 to 41, both inclusive, to be a true and qorrect 
transcript of the record, according to direction of cjounsel 
herein hied, copy of which is made part of this transcript, 
in Cause, At Law, No. L. & T. 463,331, wherein Capital 
Apartment Corporation, A Corporation, is plaintihp, and 
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John N. Vassos, is defendant, as the same that remains 
upon tlie tiles and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix lli(‘ seai of said Coui1, at tlie City of Washington, in 
said District, this 14th day of January, 1932. 

[Seal Municipal Court of the District of Columbia.] 


BLANCHE NEFF, 

Clerk, 


Endorsed on cover: In error to the Municipal Court. 
No. 5591. Capital Apartment Corporation, a corporation, 
plaintiff in error, vs. John N. Vassos. Court of Appeals, 
District of Columbia. Filed Jan. 15, 1932. Henry W. 
Hodges, Clerk. 


(1821) 
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Court of Appeals of the District of Coluhibia 

I 

I 

No. 5591. i 

i 

"■ - ■ 1 

1 

1 

CAPITAL APARTMENT CORPORATION, | 

A Corporation, j 

Plaintiff in Error, 
vs. I 

JOHN N. VASSOS, | 

Defendant in Error, 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF FACTS. 

I 

The plaintiff in error. Capital Apartment Corporation, 
hereinafter called the plaintiff, on June 16, 1931, fileci in 
the Municipal Court a complaint against John N. Vascos, 
the defendant in error, hereafter called the defendant^ to 
recover possession of a delicatessen store in the 
Hotel at 1156 Fifteenth Street, N. W., in the 
Washington (R., pp. 1, 2 and 3). The case came on jfor 
trial before Judge Nathan Cay ton on July 8,1931 (R.^ p. 
9). The defendant admitted that on April 29, 1931, the 
plaintiff served him with a notice to vacate and remove 
from said shop at the expiration of his month’s 
next succeeding the present month (R., p. 9). 

The evidence shows that on October 29,1926, Maddfix, 
Marshall, Moss and Mallory, Inc., executed a deed jof 
trust, which was duly recorded, to Williams and Mo^s, 


tenai^cy 


Colonial 
City ; of 
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trustees, conveying the real estate in which said delicates¬ 
sen store is situated, to secure its notes aggregating 
$120,000.00 (R., pp. 9, 2, 3 and 17). 

On February 11,1929, The Colonial, Inc., by deed duly 
recorded, leased the premises in controversy to the de¬ 
fendant for the term of five years commencing March 
1st, 1929, at the following rental: $900.00 for the first 
year; $1,080.00' for the second year; $1,200.00 for the 
third year; $1,320.00 for the fourth year; $1,500.00 for 
the fifth year; said rental to be paid in monthly instal¬ 
ments in advance equal to one-twelfth of the current 
yearly rental, said rental to be.paid on the first day of 
each month at the Colonial Hotel, 15th and M Streets, 
N. W. (R., p. 18). 

On January 27,1930, the plaintitf purchased the prem¬ 
ises improved by The Colonial Hotel at public auction at 
a sale made by the trustees named in said deed of trust, 
the purchase price being $75,000.00 subject to a first deed 
of trust for $425,000.00, and on the 29t}i day of January, 
1930, said trustees, Williams and Moss, by a deed duly 
recorded, conveyed said land and premises to the plain¬ 
tiff (R., p. 14). Thereupon the plaintiff t^ possession 
of the premises and employed Jefferson L. Ford, Jr., as 
manager of the hotel. Ford collected all money payable 
to the hotel, deposited the same in bank, rendering month¬ 
ly accounts, and whenever there were any profits paid 
them to the plaintiff (R., pp. 16 and 26). 

Ford had ihanaged the hotel from before the date the 
defendant entered into possession of said delicatessen 
store under the above lease until he vras employed by the 
plaintiff on or about the 29th day of January, 1930, and 
from thence until the trial of this case, and has managed 
it during the entire time the defendant has been in pos¬ 
session of the premises in litigation (R., p. 16). 
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After the purchase of the premises by the plaintiffj the 
defendant continued to pay the rent to Ford (R., p. [L6). 
All the receipts of the hotel from the time of its convey¬ 
ance to the plaintiff on January 29, 1930, until Apr|l 1, 

1930, were deposited by Ford in an account in the Dis¬ 
trict National Bank opened December 4, 1929, in ithe 
name of The Colonial, Inc., Washington, D. C., the last 
deposit in said account being made the first day of April, 

1930 (R., pp. 24 and 25). On April 2, 1930, this accqunt 

1 

was closed out and a new account opened in the nam^ of 
Colonial Hotel, Jefferson L. Ford, Jr., T. Ho\vhrd 
Duckett, either to sign (R., pp. 24 and 25). On April 7, 

1931, the account was changed to The New Colonial Hjotel 

and so continued to the date of the trial (R., pp. 24 and 
25). I 

i 

Photostat copies of certain checks of the defendant to 
the order of the Colonial Hotel are included in the record 
following page 24. It appears by them that the checks 
of February 1st, March 1st and March 6th, 1930, were 
stamped for deposit with the stamp of The Colonial, l|ic.; 
that the checks of July 1st, August 1st, November 1st and 
December 1st, 1930, were stamped for deposit with ap¬ 
parently the same stamp with the word ‘‘Inc.’’ erased 
from the stamp; and that the check of May 1st, 1^31, 
was stamped for deposit with the stamp The New" Colon¬ 
ial Hotel. j 

I 

The ledger sheets of the District National Bank sl^ow 
that the account with it of The Colonial, Inc., of Wash¬ 
ington, D. C., was closed on April 30, 1930, and the l^st 
deposit made on April 1, 1930 (R., p. 25). T. How’^ird 
Duckett, the treasurer of the plaintiff, signed two sigjaa- 
ture cards (R., p. 24) in the District National Bank pr 
the purpose of being able to draw checks on the account 
of the hotel in the event Ford was out of town or other¬ 
wise unable to act (R., p. 26). | 
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Ford had full authority in connection with the hotel 
property; complete management of it, and did every¬ 
thing in connection with the property that required at¬ 
tention. He was only responsible to T. Howard Duckett 
for money collected. The money collected by the hotel 
was deposited by Ford in the District National Bank and 
the only requirement was that Ford render monthly ac¬ 
counts and pay over to the plaintitf any profits, when¬ 
ever there were anv. Duckett did not know where the 
sale was held, 'the amount of the purchase price or any 
details of the sale and was unable to produce any ledger 
sheets of the hotel or accounts or statements showing 
rent received from the defendant for the vear 1930, or 
record showing pa^unent of salaries for January and 
February, 1930 (R., pp. 26 and 27). 

Ford did not advise the defendant of the foreclosure. 
On March 1st, 1930, the defendant asked him when the 
rent would be increased under the lease; Ford told him 
he would look it up; the defendant paid the old amount 
and several days later Ford told the defendant the in¬ 
creased amount was $90.00, and the defendant gave a 
check for the difference. Ford did not advise the de¬ 
fendant that he had no lease after the foreclosure. The 
defendant thought he had a lease and Ford did not tell 
him otherrv’ise. In reply to a question whether he gave 
the defendant the impression he had a lease he replied, 
yes (R., pp. 16 and 17). 

The defendant testified that the sale did not take place 
in front of the premises, and he had no notice of the sale 
until he received the notice to quit (R., p. 24). 

The plaintiff offered the following request for instruc¬ 
tions : 

“The Court, sitting as a jury, is instructed that 
upon consideration of all the evidence its finding 
should be for the complainant’’ (R., p. 28). 
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This instruction was refused and exception note|d (R., 
p. 28), and thereafter, on July 24,1931, a finding in! favor 
of the defendant was entered (R., p. 5). Thereafter a 
motion for a new trial was overruled on the 9th day of 
October, 1931, exception noted (R., p. 28) and jud^ent 
entered in favor of the defendant (R., p. 6). i 

j 

The above request for instructions was submitted un¬ 
der the following circumstances. When the plaintiff and 
defendant rested and after argument the Court announced 
its finding for the defendant and immediately ^hereafter 
counsel for the plaintiif requested leave to offer the jabove 
instruction. This leave was granted, with the cons^t of 
counsel for the defendant, and before entry of tfie an¬ 
nounced finding was made upon the minutes. Tfhere- 
after, on the ISth day of July, 1931, the requested instruc¬ 
tion was overruled and exception noted (R., pp. 2^ and 
28). The finding of the Court in favor of the defendant 
was entered on the minutes on July 24, 1931 (R., |p. 5). 
Thereafter a motion for a new trial was filed, argued, 
and, on the 9th day of October, 1931, overruled, exception 
noted (R., p. 28) and judgment entered for the defendant 
on the same day (R., p. 6). 


ASSIGNMENT OF EBEOBS. 


1. The Court erred in overruling complainjant’s 
prayer for an instructed finding for the complainant. 

I 

2. The Court erred in entering a finding and judg¬ 
ment for the defendant. 1 


ARGUMENT. i 

i 

The lease to the defendant was made after the execu¬ 
tion and recording of the deed of trust. The trubtees 
under this deed of trust, upon default in the terms tjiere- 
of, sold the real estate improved by the Colonial Holiel at 
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public auction to the plaintiff and on the 29th day of 
January, 1930, convej’ed the same to the plaintiff. The 
plaintiff immediately took pssession of the premises and 
employed Ford to operate the hotel for it. Ford, at the 
time the defendant took possession, was operating the 
hotel for a former owner. The defendant continued to 
pay Ford the same rent he had been paying under a lease 
from a former owner which was executed after the execu¬ 
tion and recording of the deed of trust. Upon the de¬ 
fendant inquiring from Ford when the rent would be in¬ 
creased under the lease. Ford told him he would look it 
up and later told him when the increased rent com¬ 
menced, whereupon the defendant paid Ford the differ¬ 
ence between the last monthly payment and the increased 
rent under the terms of the lease. The defendant did not 
know that the plaintiff was the owner of the property 
until he was seryed with a notice to quit on April 29, 
1931. 

A PTJRCHASEE AT A MORTGAGE SALE TAKES TITLE DIVESTED 
OF LEASES MADE SUBSEQUENT TO THE MORTGAGE. 

A purchaser at a mortgage sale acquires by the pur¬ 
chase a title which relates back to the execution of the 
mortgage, and'he takes the title as then existing in the 
mortgagor, diyested of sales, liens or leases, made or 
caused by the mortgagee or those claiming under him, 
after the execution of the mortgage. 

Bartlett y. Hitchcock, 10 Ill. App. 87, 89. 

Fitzgerald y. Beebe, 7 Ark. 310. 

Jones on Mortgages, 8th Ed., Vol. 2, par. 981. 

Tiffany on Landlord and Tenant, Vol. 1, p. 408. 

Where a lease is made after the execution of a mort¬ 
gage of which the lessee had actual or constructiye notice, 
the purchaser of the mortgaged property acquires a title 
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I 

I 

i 

free from the terms of the lease, the same being yoid as 
against him. j 

Russmn v. Wanser, 53 Md. 92. ! 

Moran v. Pittsburgh, etc. R. R. Co., 3? Fed. 
878. I 

Amer. Mtg. Co. v. Turner, 95 Ala. 272. j 

Thompson v. Flathers, 45 La. Ann. 120.1 

THE EELATION BETWEEN A PURCHASEE AT A MORTGAGE SALE 
AND TENANT HOLDING OVER AFTER SUCH SALE, i 

Where a tenant atoms to the mortgagee the tenant be¬ 
comes in the first place a tenant at will, as does anyi other 
person who occupies under a bare permission, bu^ such 
tenancy at will would ordinarily, by the tenant’s| pay¬ 
ment of a periodic rent to the mortgagee, be conyerted 
into a periodic tenancy. I 

Tiffany on Landlord and Tenant, Vol. par. 
73 (3), p. 411. 1 

See also p. 418 of the same volume. | 

I 

If a mortgagee, after entry, accepts rent froii the 
lessee, * * * the relation of landlord and tenant is tjhere- 
by created, but this tenancy will be deemed one from 
year to year, and not for the term of the original lease. 
Whether the tenant had actual notice of the mortgage 
makes no difference if the mortgage is recorded;'it is 
then constructive notice. | 

Jones on Mortgages, 8th Ed., Vol. 2, Sec.j 981, 
p. 368. 

^ I 

1 

I 

This was the common law rule, but this rule is changed 
by the Code of the District of Columbia, as well appear 
by the following code provisions and the decisions of] this 
Court construing the same. I 


I 
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CODE PROVISIONS. 

Sec. 492. Chapter Sixteen.—No estate of in¬ 
heritance, or for life, or for a longer term than one 
year, in any real property, corporeal or incorporeal, 
in the District of Columbia, or any declaration or 
limitation of uses in the same, for any of the estates 
mentioned, shall be created or take effect, except by 
deed signed and sealed by the grantor, lessor, or 
declarant, or by will. 

Sec. 1011. Chapter Twenty-four.—Estates in 
land in the District shall be estates of inheritance, 
estates for life, estates for years, estates at will, and 
estates by sufferance. 

Sec. 1033. Chapter Twenty-four.—An estate ex¬ 
pressed to be from year to year shall be good for one 
vear onlv. 

Sec. 1034. Chapter Twenty-four.— All estates 
7vliich by construction of the courts were estates from 
year to year at common law, as where a tenant goes 
into possession and pays rent without an agreement 
for a term, or where a tenant for years, after the 
expiration of his term, continues in possession and 
pays rent and the like, and all verbal hire\ings by 
the month or at any specified rate per month, shall 
be deemed estates by sufferance. 

Sec. 1036. Chapter Twenty-four.—An estate at 
will is one held by the joint will of lessor and lessee, 
and which may be terminated at any time, as herein 
elsewhere provided, by either party; and such es¬ 
tate shall not exist or be created except by express 
contract: Provided, however, That in case of a sale 
of real estate under mortgage or deed of trust or exe¬ 
cution, ahd a conveyance thereof to the purchaser, 
the grantor in such mortgage or deed of trust, exe¬ 
cution defendant, or those in possession claiming 
under him, shall be held and construed to be tenants 
at will, except in the case of a tenant holding under 
an unexpired lease for years, in writing, antedating 
the mortgage or deed of trust. 
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I 
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Sec. 1220. Chapter Thirty-nine.—A tena^icy at 
will may be terminated by thirty days ’ notice ijn writ¬ 
ing by either landlord or tenant. j 

Sec. 1221. Chapter Thirty-nine.—A tenancy by 
sufferance may be terminated at any time by aj notice 
in writing from the landlord to the tenant to q^it the 
premises leased, or by such notice from the tenant to 
the landlord of his intention to quit on the thirtieth 
day after the day of the service of the notice. If 
such notice expires before any periodical installment 
of rent fall due, according to the terms of the ten¬ 
ancy, the landlord shall be entitled to a proportion¬ 
ate part of such installment to the date fixOd for 
quitting the premises. | 

The defendant, as he remained in possession qf the 
premises after its sale under a deed of trust, madje and 
recorded prior to the lease, was, by the express lan^nage 
of the Code, a tenant at will. i 

Sec. 1036, Ch. 24 of the Code. ; 

i 

At common law, a tenant, upon paying rent to thq pur¬ 
chaser under a foreclosure sale, became a tenant jfrom 
year to year, but by the provisions of Sec. 1034 of Chap¬ 
ter 24 of the Code, such tenancy was converted into an 
estate by sufferance which estate could be terminated by 
thirty days’ notice in writing to quit. I 

I 

This Court has decided the question involved ini this 
case in Morse v. Brainard, 42 App. D. C. 448, and has 
followed that decision in numerous cases. 

In the Morse case the Court said: 

1 

“At common law, the lessee, by holding over^ be¬ 
came a tenant for an additional year, and so on from 
year to year at the pleasure of the parties. The 
provision in the lease, that if the lessee holds- Over, 
he shall become a tenant for an additional yeaf, is 
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merely an expression of the common law rule. In 
other words, in the absence of any statute the pro¬ 
vision would have been superfluous.’- 

I 

‘‘Congress, however, has declared what estates in 
land may be created in this District, and, its author¬ 
ity being ample and exclusive, neither the parties 
nor the Courts are at liberty to disregard or over¬ 
ride its express policy (Italics ours.) 

“We have already ruled that at common law, the 
tenant, under the lease in question, at the end of the 
estate for years, that is, at the end of the first year, 
became a tenant from year to year. Congress has 
said in plain and unmistakable language that such 
an estate shall be an estate by sufferance, which may 
be terminated by either party giving the other thirty 
days’ notice in w’riting. The parties are bound by 
these provisions and could create no different or 
greater estate than the statute allowed. * * * It was 
not competent for them to override the will of Con¬ 
gress in attempting to fix the legal consequences 
arising out of such tenancy.” 

Morse v. Brainard, 42 App. D. C. 448. 

Soper V. Myers, 45 App. D. C. 286, 290. 

R. Harris & Co. v. Weller, 52 App. D. C. pp. 6 
and 12. 

Forster v. Eliot, 52 App. D. C. 107, 108. 

Shipley v. Amer. Security & Trust Co., 54 
App. D. C. 264. 

Nat’l Cafes, Inc. v. Elite Laundry Co., 57 
App. D. C. 178. 

In view of the statutory provisions and the decisions 
of this Court; how can the alleged conduct of the man¬ 
ager of the hotel orally create a lease for more than one 
year or change an estate by sufferance to an estate for 
three years, in defiance of the declared policy of Con¬ 
gress? 
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Ford, who was the manager of the Colonial Hotel be¬ 
fore its sale under the deed of trust, was emploj^-ed as 
manager by the plaintiff after it purchased th^ hotel 
under the deed of trust; he collected the income I of the 
hotel, deposited the same in bank and rendered monthly 
accounts for the profits, if any, to the plaintiff. i 

From the time Ford was employed by the plaintiiff, on 
or after the 29th day of January, 1930, he made deiposits 
of the income of the hotel in an account in the District 
National Bank in the name of ‘‘The Colonial, Lie., of 
Washington, D. C., by Jefferson L. Ford, Jr., Pre^., Lil¬ 
lian Baker, Secty.-Treas.”, and continued to malie de¬ 
posits in that account from thence until April 1,|1930, 
when a new signature card was filed and a new account 
opened in said bank on April 2,1930, in the name of l‘ ‘ The 
Colonial Hotel, Jefferson L. Ford, Jr., T. Howard 
Duckett, either to sign.’’ I 

j 

It also appears that after this account was opene(^ cer¬ 
tain checks for rent from the defendant were endorsed 

I 

for deposit with the old stamp “The Colonial, Inc., Wash^ 
ington, D. C. ’^, ^tlieugh it appears by the ledger sheets 
of the bank that no deposits were made in the account 
entitled “Th'e Colonial Inc., Washington, D. C.,” hft^r 
April 1,1930; that said account was closed April 30, jl930, 
and a new account under the name, ‘ ‘ The Colonial Hotel,' 
Jefferson L. Ford, Jr., T. Howard Duckett, either to 
sign,” was opened in said bank on April 2, 1930, -^itbich 
account continued until April 8, 1931, when the acdount 
was changed to “The New Colonial Hotel, by Jefferson 
L. Ford, Jr., T. Howard Duckett, either to sign” (R., pp. 
24 and 25). I 

i 

The only testimony touching the question of estoppel 
was the testimony of the defendant that after he a^ked 


I 


Wiih erased 
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Ford when the rent would be increased under the lease 
Ford told him he would look it up, and afterwards told 
him when the increased rent would commence; that he 
thereafter paid the increased rent; that he made some 
improvements; that Ford did not advise him he had no 
lease after the foreclosure; that Ford was of the opinion 
he had a lease, and in answer to a question by defen¬ 
dant’s counsel, if he gave the impression to the defen¬ 
dant that he had a lease, he answered ‘^Yes” (R., pp. 16 
and 17). 

A subpoena was issued on the morning of the trial to 
the ‘‘bookkeeper'” of the Colonial Hotel directing her to 
bring all ledger' sheets, accounts or statements showing 
rent received from the defendant for the vear 1930 and 
all records showing payments of salaries for January and 
February, 1930 (R., p. 4). A Miss Kennedy appeared in 
court and, although not sworn, said she was unable to 
produce the records called for and that Mr. T. Howard 
Duckett had the records, whereupon counsel for plaintiff 
offered to have Mr. Duckett appear with the records. Mr. 
Duckett did appear and was unable to produce the rec¬ 
ords mentioned in the subpoena. 

It will be observed that if the subpoena had been issued 
in time to enable the manager of the hotel to obtain the 
records called for, they w’ould in all probability have been 
produced. He was the person who w’as charged with the 
sole duty of the management of the hotel and was actively 
engaged in performing that duty. The defendant did not 
do this, but waited until it was certain that Ford would 
not be present when the subpoena was served, as neces¬ 
sarily he had to attend and did attend the trial. The 
subpoena was directed to a bookkeeper who is not ex vi 
termini a custodian of records. 


13 


I 

i 

i 

The person who was charged with keeping the rpcords, 
the persons with whom the defendant dealt from t^e time 
he entered into possession of the premises in litigation 
until the trial, was Ford, the manager of the hot^, and 
clearly known to the defendant as the manager l:),eeause 
his testimony shows that he dealt with him as the man¬ 
ager. The subpoena should have been directed toj Ford, 
and, if issued in time, he doubtless would have produced 
the records requested. Even if the subpoena haq been 
served upon the bookkeeper in time for its service to have 
been brought to the attention of Ford, he doubtless twould 
have seen that the papers mentioned were producecj. The 
failure to have the papers mentioned in the subpoena 
produced was the result of the negligence of the defen¬ 
dant in not obtaining the subpoena in time and havjing it 
directed to the proper person. | 

This subpoena directs the production of the Ipdger 
sheets, accounts and statements showing rent receipts 
from the defendant for the year 1930. No questioiji was 
raised in reference to the payment of the rent by the de¬ 
fendant. It was proven by other satisfactory evidence 
that he paid the rent at the rate he had been paying; until 
the rent would have been increased if the lease w^s in 
force and thereafter paid the increased rent in accord¬ 
ance with the terms of this lease. It is apparent thajt the 
failure to produce these records as to payment of! rent 
by the defendant prejudiced him in no way. j 

« I 

I 

The other records called for by this subpoena are, rec¬ 
ords showing payments of salaries for January and Feb¬ 
ruary, 1930. It does not appear how the records s]iow- 
ing the payment of salaries during these two mojnths 
w’ould have been material to the issues in this case, ijlpon 
the case made by the defendant, these records as td the 
payment of salaries for these two months, even if ipro- 


i 

I 


l 
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duced, would not have been admissible evidence and the 
Court, upon objection, would have been required to reject 
them. 

The evidence shows that the defendant made some im¬ 
provements, but when he made these improvements, what 
they cost, whetlier they were fixtures or movables, or 
whether they were improvements which the defendant 
would have made in any event, does not appear from the 
evidence. 

Neither does it appear that the statement made, or the 
impression Ford may have intended to create upon the 
mind of the defendant, induced the defendant to alter or 
change his position in any way or worked an injustice 
upon him. The defendant was a party to the lease, which 
was recorded, and having signed it he is presumed to 
have known its terms. It having been recorded, he had 
constructive notice of its terms. 

When he paid the increased rent he only paid what he 
had contracted to pay to a former owner, a rent he ad¬ 
mitted by signing the lease to be fair and reasonable. The 
defendant did not testify that he had observed the en¬ 
dorsements stamped on certain of his cancelled checks at 
any time prior to the filing of the suit, nor that he relied 
upon said endorsements. The checks were not drawn to 
the order of ‘‘The Colonial, Inc., of Washington, D. C.,’^ 
but to the order of “Colonial Hotel,’’ which was the name 
under which the hotel was operated. 

The fact that Ford, who, by the terms of his employ¬ 
ment by the plaintiff, was authorized to manage the hotel, 
deposit all money in bank and render monthly accounts, 
paying over the profits, if any, for three months de¬ 
posited the receipts of the hotel in an old account he had 
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previously used for that purpose, establishes liothing 
other than that Ford, during this period and in llhis re¬ 
spect, was careless in the performance of his duty; to the 
plaintiff. Neither does the fact that after the new ajccount 
was opened he continued for a while to use the cfld de¬ 
posit stamp in making deposits in the new account show 
anything but carelessness on his part. i 


Title to the hotel was vested in the plaintiff duriiig this 
period by a deed duly executed and recorded and this 
title could not be divested by such carelessness on the 
part of an employee. 


All the facts above mentioned do not constitute an 
estoppel. j 

An estoppel operates when a person, either by hib lan¬ 
guage or conduct, or both, misleads or induces another 
to alter or change his position in some respect, c(r in¬ 
fluences his conduct in such a way so that it would Iwork 
an injustice to the latter if the former were pernjitted 
thereafter to show that the language used or conduct ex¬ 
hibited by him were untrue and misleading. It precludes 
the party from asserting his legal rights to property when 
there has been some degree of turpitude in his conduct 
which has misled others to their injury. ; 

Drury v. Gorrell, 44 App. D. C. 518, 529. | 

i 

In this case nothing that Ford did or said misled the 
defendant to his injury. He was not induced thereljy to 
change his position in any respect and he has not estab¬ 
lished by evidence that his position is in any wise chahged 
or that he was in any wise injured by either the state¬ 
ments or conduct of Ford. i 

I 

The case of Kresge v. Crowley, 47 App. D. C. 13, inay 
be cited by the defendant. In this case Crowley, in ireli- 



16 


aiice upon a letter from Goldenberg and a written lease 
signed by Goldenberg by his attorney, with a power of 
attorney authorizing the signature attached, spent a large 
sum of money on the property leased and laid out other 
large sums of monev to enable him to carrv on the busi- 
ness for which it was rented. Kresge, the purchaser, 
knew all the facts and knew that Crowley was in posses¬ 
sion. The Court held that Kreske, under the facts, could 
not recover possession on the ground that the lease was 
defective. 

The facts in this case and the case at bar are entirelv 
different. In the case at bar the defendant was not mis¬ 
led to his injury; he had made no expenditures in reli¬ 
ance upon the statements or conduct of Ford and he has 
not altered his position in any way by reason of such 
statements or conduct. 

It is submitted that it is clear that the defendant has 
not brought this case within the doctrine of estoppel. 

Eespectfully submitted, 

CHAELES W. CLAGETT, 

KAEL KINDLEBEEGEE, 

Attorneys for Plaintiff, 

Tower Building, 

Washington, D. C. 
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No. 5591. 


Capital Apartment Corporation, A corporation. 

Plaintiff in Error, 

vs, 

John N. Vassos, Defendant in Error, 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF FACTS. 

This case was begun in the Municipal Court by Cajj- 
ital Apartment Corporation, the plaintiff in error, 
hereinafter called the plaintiff, on June 16,1931, againfet 
John N. Vassos, defendant in error, hereinafter called 
the defendant, in a Landlord and Tenant proceediAg 
for possession of a delicatessen store in the Colonial 
Hotel at 1156 Fifteenth Street, N. W., in the City of 
Washington, District of Columbia. The case canie 
on for trial before Judge Nathan Cayton on July 
1931, and after a hearing of witnesses on both sides, 

I ^ 

a decision was made in favor of the defendant and 
judgment entered accordingly. I 


2 


The plaintiff claimed its right to possession through 
an alleged foreclosure sale which was supposed to have 
taken place in January, 1930. The record in the case 
fails to show the date of said foreclosure. The de¬ 
fendant in answer to the complaint filed an Affidavit 
of Defense wherein he denied he was unlawfully de¬ 
taining and withholding without right said premises 
from the plaintiff and denied he had any knowledge as 
to the deed of trust of Maddux, Marshall, Moss and 
Mallory, Inc., and further denied that the premises 
mentioned in the complaint for possession were sold 
at puhlic auction. The Affidavit of Defense set forth 
that defendant had been in possession of the premises 
since March 1, 1929; that he has complied with all of 
the terms and conditions of the lease under which he 
went into possession, and that he has always paid the 
rental due under the lease to The Colonial, Inc., and 
since the alleged foreclosure continued to pay his rent 
in the same manner and the checks given in payment 
of rent were endorsed in the same manner as before 
the alleged foreclosure, and Ihe lease with its terms 
and conditions has been recognized and the rent in¬ 
creased in accordance with the terms of the lease after 
the alleged foreclosure and defendant averred that the 
lease has been equitably assigned to plaintiff and de¬ 
nied that i^laintiff is entitled to possession; further, 
that plaintiff is estopped from disclaiming the adop¬ 
tion of said lease. 

Evidence was introduced by both parties and on all 
the evidence the Court gave a finding in favor of the 
defendant. Thereupon, the plaintiff, through its at¬ 
torneys, requested the Court to withhold the formal 
entry of its finding and permit it to offer a prayer for 
instruction, which request, with the consent of counsel 





o 


j 

i 


for defendant, was granted by the Court, the instr|Qc- 

tion being as follows: I 

1 

I 

‘‘The Court, sitting as a jury, is instructed tjiat 
upon consideration of the evidence its hiidnig 
should be for the complainant.” | 

I 

The instruction was refused and exception noted ^nd 
thereafter the formal entry of the finding was m4de 
and a ^lotion for a new trial was filed, argued and 
briefs submitted. On the 9th day of October, 1931, s^id 
Motion for new trial was overruled and judgment 
tered for the defendant for the possession of the 
premises involved in the proceedings, to which action 
of the Court the plaintiff noted its exception. 

ARGUMENT. 

i 

It is clear from the record in this case that the plain¬ 
tiff failed to establish anv of the allegations set forth 
in the complaint, which would entitle it to possession 
of the premises involved. At the outset of the trihl, 
plaintiff was advised as to the issues which were de¬ 
fined and clear cut. The question as to the foreclo¬ 
sure sale was raised and all the evidence to show! a 
valid foreclosure, if such were the case, was available 
to the plaintiff, but a careful reading of the record dfe- 
closes that the lack of evidence to siq^port the allegb- 
tions of the complaint is so apparent that there is no 
difficulty in arriving at the fact that the finding of title 
Trial Judge is correct. Although the gist of the case 
is the question as to the auction sale, the auctione(?r 
was not produced nor were any of the auctioneer’s rec¬ 
ords. Not having produced the auctioneer, the otlufr 
persons who would know about the sale would be tl^e 
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Trustees, The record sliows that George J. Moss, ouo 
of the Trustees, was not produced and the record is 
silent as to any explanation for the failure to call him. 
The other trustee, F. P. Williams, was produced by 
the plaintiff and his testimony is so vague that it sus¬ 
tains the allegations of the defendant. He (P. P. Wil¬ 
liams), produced by the plaintiff*, testified that he was 
president of plaintiff corporation from the time of the 
purchase of the Colonial Hotel by plaintiff (R. p. 17) 
and that he executed the Trustees’ deed ui)on request; 



Mallory, Inc., were supposed to own the hotel prop¬ 
erty but which corporation owned it I do not know.” 
That not only was he one of the Trustees under the 
deed of trust and president of the plaintiff* corpora¬ 
tion, the purchaser, but was employed by iMaddux, 
Marshall, ^loss and ^Mallory, Inc., at the time of the 
execution of the deed of trust. This witness, being 
one of the Trustees, should know the facts concerning 
the foreclosure sale and be able to throw some light on 
the matter, but we find from his testimony in answer 
to questions asked by counsel for the defendant that 
he does not recall the details of the foreclosure sale, 
but onlv remembers being asked to sign the Trustees’ 
deed. He does not remember by whom and does not 
recall even where the sale took place, nor does he re¬ 
member the price the property brought at the sale (R. 
p. 17). The deed of trust provided for the payment of 
a commission of five (5%) per centum on the amount 
of the sale to the Trustees (R. p. 12), yet the witness 
testified he did not receive any commission as Trustee. 
The witness being called must have known he was to 
testify concerning the auction sale, and we naturally 
would assume that he would bring to Court with him 


such documents as would be necessary to establish the 
sale or at least to refresh his recollection, but we t^nd 
from the record that the witness did not brine; ainv 
of his records relative to the sale with him (R. p. 17). 
Counsel for defendant then asked witness to obtain 
the records and bring them, and witness answered tl^at 
it would not be possible for him to obtain such recoilds 
(R. p. 17). j 

Jetferson L. Ford, Jr., although called as a witness 
by the plaintitf to sustain its allegations, a careful 
scrutiny of his testimony convinces the reader tl^at 
there was no foreclosure sale and that the same painty 
owns the Colonial Hotel. We find, according to his 
testimony, that like F. P. Williams he was conneetjed 
with the hotel before and after the alleged forclosijre 
sale. He signed the lease from The Colonial, Inc., to 
the defendant as president of the lessor corporatic^n. 
On direct examination he testified he was employed by 
the plaintiff as directing manager of the hotel aftjer 
the hotel was purchased by it and has managed tjie 
hotel up to the time of suit. On cross-examination tbe 
witness testified he was in full charge and directing 
manager of the Colonial Hotel before and after tfae 
alleged foreclosure sale, and had full authority with 
respect to all matters relating thereto, including reift- 
als and leases, and that plaintiff’s only requiremelnt 
of him was to remit money collected. He further tes¬ 
tified that the defendant Vassos dealt with him wijth 
respect to the rental and stated that Vassos h^d 
placed improvements on the premises which lie 
leased; that he (Ford) had charge of the bank accouijts 
of the plaintiff and of the former owner; that he w[is 
authorized by plaintiff to make deposits and with¬ 
drawals and identify checks given by Vassos in pa^- 
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mcnt of rent; that he did not advise Vassos as to the 
alleged foreclosure and admitted that on March 1, 1930, 
after the alleged foreclosure sale, Vassos went to him 
and asked wlien the rent would be increased under 
the lease; that he told him he would look it up and 
Vassos paid the old amount and several days later 
witness told Vassos that the increased amount was 


Ninety Dollars ($90.00) and Vassos gave a check for 
the difference (R. p. 17). 

It is evident from this testimony that the plaintiff 
was satisfied with the lease and that the relationshin 

A 

was that of lessor and lessee, and that the acceptance 
of the lease was evidenced bv the pavment of the in- 
crease and the lease was e(piitably assigned to the 
plaintiff if, in fact, it was a ditferent party. AVitness 


was asked bv counsel for defendant if he advised 
Vassos that he (Vassos) had no lease after the fore¬ 
closure, to which witness answered, ‘'Xo’k Tliere- 
ui)on witness'stated, “Vassos thought he had a lease 
but I knew he did not and I did not tell him other¬ 
wise.” Then counsel for defendant asked witness 


if he gave the im2)ression to Vassos that he had a lease, 
to which withess replied, “Yes”. Counsel for defen¬ 
dant then asked witness if he had advised Vassos that 
he had no lease and he said “No”. Witness further 
testified that^ defendant, Vassos, was and is a good 
tenant and did and is living up to the conditions of 
the lease. 

Although Ford testified that he was managing di¬ 
rector of the'hotel, we find in his letter written bv him 
to Vassos under date of ^lay 25, 1931, his title as pres¬ 
ident and managing director (R. p. 25). There is no 
dispute from the testimony that Ford had the ca¬ 
pacity and authority to make the lease or deal with 
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Vassos and bind the plaintiff corporation. His acti4ns 
would be an estoppel to the claim that Vassos was 
merely a tenant at will. | 

The testimony of John N. Vassos, defendant, is clear 
and straig'htforward and shows a marked contrast 
willi the testimony produced on behalf of plaintiff. 
Vassos testified that he leased the delicatessen store 

I 

under a lease made between him and The Colonial, 
Inc., of Washington, D. C., a Delaware corporation 
and the lease introduced in evidence showed it to jbe 
signed by Jefferson L. Ford, Jr., as president of ijhe 
corporation. Vassos testified that from the time jhe 
leased the premises in litigation until the time of Ijhe 
trial he always paid his rent to Jefferson L. Ford, Jfr., 
who was the directing manager of the Colonial Hojtel 
before and after the alleged foreclosure (R. p. 2^). 
That he paid his rent in the same manner after tjhe 
alleged foreclosure sale as before and his checks wcjre 
made out in the same way, the endorsements the safne 
and the bank stamps the same (R. p. 24). With re¬ 
spect to the alleged foreclosure sale Vassos testified 
that no sale of the Colonial Hotel took place in front of 
the lorcmises and that he was so situated that if a s^le 
had been conducted in front of the premises, he woijld 
have known it (R. p. 24). If there had been a chai:^ge 
in ownership, Vassos would have known it, but he de¬ 
ceived no notice of the contemplated sale and remainled 
undisturbed in his place of business and was not ad- 

I 

vised as to any new alleged ownership until on |or 
about the 29th day of April, 1931 (R. p. 24), when be 
received a notice to vacate and that was the first kno^yl- 
edge he had of any alleged foreclosure. It is well to 
keep in mind that this notice which Vassos receivbd 
was received more than one (1) year after the alleged 
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foreclosure. Vassos further testified that during all 
the time Jetferson L. Ford, Jr., performed the same 
duties about the hotel as when the witness first en¬ 
tered under his lease. The lease was brought to the 
attention of Ford on or about ^Farch 1, 1930, when 


Vassos was under the opinion that his rent was to be 
increased under the schedule of rent set forth in the 
lease and he paid the old amount and asked Ford to 
advise him as to the amount of the increase in accor¬ 
dance with the lease (E. p. 24). 

Xow if Vassos did not have a lease and was not en¬ 


titled to remain under the aforesaid conditions. Ford 
at that time was bound to tell him the conditions that 
existed, but we find Ford told him /that he did not re¬ 
call the increased amount but that he would look it 
up. Several days later he advised Vassos that under 
the lease Vassos was to pay Ninety ($90) Dollars. 
Vassos then gave Ford a check for the ditference, 
which check was introduced in evidence. The testi¬ 


mony discloses that Vassos was damaged by the rep¬ 
resentations of Ford in that after the rent was so in¬ 
creased and after the alleged foreclosure sale, he made 
some improvements on the premises (R. p. 24). The 
defendant ])roduced all the available testimony he 
could to establish the allegations of his Affidavit of 
Defense. He even wont so far as to issue a Subpooia 
Duces Tecum addressed to the District National Bank 
and in answer thereto an official of said bank produced 
the signature cards and ledger account which showed 
that although a change of ownership was alleged to 
have taken ifiace, the only difference in the account: was 
the change of signature. A Subpoena Duces Tecum 
was issued at the request of the defendant directed to 
the bookkeeper of the Colonial Hotel, asking for the 
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production in Court of books, records, cancelled checks, 
ledger and rent account records. The purpose of the 
Subpoena was to show by the plaintiff’s own witness 
testimony that would establish the case of the defen- 

I 

dant. It is common knowledge that the bookkeeper of 
a hotel must have one of the papers or books hereto¬ 
fore referred to, but a Miss Kennedy of the plapitiff 
corporation appeared and stated in open Court |hat 
she was unable to produce the books. Counsel fori the 
defendant asked if any books whatever had been pro¬ 
duced, to which she replied, ‘‘No”, and stated that T. 
Howard Duckett had the records (R. p. 26). Couiisel 
for plaintiff offered to have Mr. Duckett appear \yit\i 
the records but we find that although he appeared^ he 
did not bring the records. | 

T. Howard Duckett on behalf of plaintiff testified 


he was Treasurer of the plaintiff corporation; that it 
employed Ford as manager. On cross-examination, 
witness testified that Ford had complete management 
of the hotel property and had full authority in ebn- 
nection therewith. Witness identified an account sheet 
of the hotel with the District National Bank, which Re¬ 
count sheet was the same as before the alleged fore¬ 
closure and a continuance of said account (R. p. 2j7). 
Witness being Treasurer of the plaintiff corporation 
naturally must know something about the purchase 1 of 
the hotel but in response to questions asked by couni^el 
for the defendant the witness did not know anv of the 

I 

details o-f the sale and was unable to produce any lof 
the ledger sheets, accounts or statements showing rqnt 
receipts from the defendant, or records, showing pay¬ 
ment of salaries for January and February, 1930, as 
commanded by the Subpoena Duces Tecum, It is evi¬ 
dent to the Court that Subpoena calling for the books 
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and records was issued to show in whose name the 
liotel was being- operated and also any change of man¬ 
agement. The witness produced by the plaintiff being 
so elusive and evasive as to details of the sale, the 
reason for counsel for defendant in issuing the sub¬ 
poenas the morning of the trial is very apparent. 

The case at bar is not the usual one of a lease being 
recorded after a deed of trust and a foreclosure under 
the said deed'of trust. If such were the case there 
would be no question but that plaintiff would be entitled 
to possession of the premises. The cases cited by coun¬ 
sel for plaintiff as to the effect of a lease after fore¬ 
closure, state the law correctly but counsel for plaintiff 
is laboring under the impression that the evidence in 
his case proves such a situation. 

The i)laintiff failed to establish a foreclosure sale 
and further failed to establish anv of the material al- 
legations set forth in its complaint. In the case at bar 
the plaintiff by its language and conduct, mislead, in¬ 
duced and influenced the defendant’s conduct in such a 
way that it would work an injustice to the latter if the 
ff*rmer were permitted thereafter to show that the lan¬ 
guage used or conduct exhibited by it were untrue and 
misleading. Such is the doctrine of estoppel and it pre¬ 
cludes the i)Iaintiff* from asserting its legal rights to 
property when it has in its conduct mislead the de¬ 
fendant to his injury. 

The Court in discussing the doctrine of estoppel has 
said as follows: 


“It is a doctrine, therefore, when property un¬ 
derstood and applied, that concludes the truth in 
order to prevent fraud and falsehood, and imposes 
silence on a party when in conscience and honesty 
he should not be allowed to speak.” Van Rens¬ 
selaer vs. Kearney, 11 How., 297, 326. 
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‘‘The principle (estoppel in pais) is an inipor- 
tant one in the administration of the law. Itj not 
infrequently gives triumph to right and justice 
where nothing else could save them from defeat. 
It proceeds upon the ground that he who has Ibeen 
silent as to his alleged rights when ‘he oughit in 
good faith to have spoken shall not be hearci to 
speak when he ought to be silent.’ Morganj vs. 
Railroad Co., 96 U. S., 720. i 

“A verbal statement is sufficient, "where the 
party has made an admission which is clearly in¬ 
consistent with the evidence of purposes to give 
the title or claims which he proposes to set j up, 
and the other party has acted upon the admission, 
and will be injured by allowing the truth of the'ad¬ 
mission to be disproved.” Baker vs. Pratt,; 15 
Ill. 568, cited with approval by S. C., U. S. in above 
case. i 

The doctrine of estoppel is further discussed in the 
following cases. Smith’s Leading Cases, vol. II, phrt 
2, p. 859: 

Smith vs. Newton, 38 Ill. 235. | 

Horn vs. Cole, 51 N. H. 287. i 

Leather Manufacturers’ Bank vs. Morgan, 117 
U. S. 96, 108. I 

Dickerson vs. Colegrove, 100 U. S. 578. 

Casco Bank v. Keene, 53 Me. 103. 

Voorhees vs. Olmstead, 3 Hun. 744. 

McClellan vs. Kennedy, 8 Md. 230. 

In the case of Kresge vs. Crowley, 47 App. 13, Ive 
find an analogous principle to the case at bar. In tliat 
case the question was raised as to the lease not beifig 
executed according to Statute, but the Court held thpt 
where the Statute of Frauds is equally binding upbn 
Courts of Equity, in Courts of law the rigid requirje- 
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moiits of the Statute frequently have been relaxed in 
Courts of Equity ‘4*or the purpose of hindering the 
Statute made to| prevent frauds from becoming the in¬ 
strument of fraud.” Purcell vs. Miner, 4 Wall. 513. 

The Court held that wiiere a lease was executed by 
the attornev for the lessor and the lessee had relied 
on the lease and suffered damage, the Court would 
enforce the lease. The case goes thoroughly into the 
question involved and numerous cases arc cited in sup¬ 
port thereof. 

I 

This Court has held repeatedly that when the case 
involves an issue of fact which was heard and deter¬ 
mined by the lower Court where the Trial Judge had 
the opportunity to observe the witnesses and their 
demeanor on the stand, it will not disturb the findings. 

DISCUSSION OF AUTHORITIES CITED BY 

APPELLANT. 

AVe turn now to a discussion of the authorities cited 
by a})pellant as sustaining its contention. In Morse 
vs. Brainard, 42 Ai)p. 1). C. 448, cited by plaintiff, the 
Court held that a tenant who holds over after the cx- 
])iration of a lease for a term of years, is a tenant at 
sufferance in spite of what the parties contracted, due 
to the fact that the ])rovision was in direct contradic¬ 
tion to the Code provision. The present case is not a 
tenant in possession at the termination of his lease, but 
is a tenant through the operation of law by the acts of 
the parties, coming under the doctrine of estoppel. 

The case of Soper vs. Alyers, 45 App. 286, although 
cited by plaintiff, supports one of the contentions of 
defendant. The Court held that the plaintiff did not 
sustain the burden of proof but if he had successfully 
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carried the burden of proof, the Court would coihpel 
the landlord to £?ive effect to the intention of I the 

I 

parties. I 

The case of Shipley vs. American Security & Tj’ust 
Co. reported in 54 App. D. C. 264, and cited by the 
plaintiff in its brief, has no application or relatioiji to 
the case at bar. In that case a lease was made wliich 
contained a provision gniiist subletting. The lessee Sub¬ 
let the premises and thereafter a thirty day notice jvas 
served on the lessee, who claimed he was entitled to 
the benefits of the Ball Rent Act. The Court held tihat 
the ])remises were sublet during the entire time of |tln^ 
lease and the plaintiff in error could not be landlbrd 
and tenant at the same time. 

The other cases have no application to the easel at 
bar. I 

CONCLUSION. 

The facts show that plaintiff did not sustain the |al¬ 
legations of its complaint in the lower Court and fur¬ 
ther that by its conduct in relation to the defendanj; it 
is estopped from disclaiming the lease. I 

Looking to the substantial ends of justice, it is |re- 
spectfully submitted that the lower Court under jhe 
facts of this case was correct in its findings, and that 
the judgment entered should be affirmed. I 

I 

Respectfully submitted, | 

Ralph A. Cusick, j 
Attorney for Defendant, | 
Investment Building, | 
Washington, D. C. | 


I 



